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EXHIBIT 18 

Amended Petition for Issuance of a 
Writ of Habeas Corpus 

On Behalf of Petitioner, 

IBRAHIM OSMAN IBRAHIM IDRIS 



Office of Legal Counsel 



FROM: JohnYoo 



RE: ijl pp/icafton of Treaties and laws toaf Oaaia and Taliban Dttamtt^ 

Yob have asked for our OfEcc's views cooceraiag itut effeci of uMeinaSional trcaiies and 
federal laws oo tlie trealsical of izdividuals detaiced by tbe U.S. ^med Forces durioe the 
conflict in AfghaoisUn. In psiticular, you hive asked wheiher lie Uw* of aimed conflict apply 
to the conditions of dctcation and (he procedures for trial of membcis of al Qaeda and the 

Taliban iciliEia. We coBctade thai, tbcse ^tieati^ do not prolixi mcmbcn of Jbc.jal.iJaG^to. 

organizaiioi], which as a ooH'State actor cannot be a parcy to the totematioiial agreemcsts 
^veming war. We &ttber coocJude that thai these treaties do not apply to the Talibm militia- 
This manotaodum expresses no view as to whetJiei ibc President should decide, as a matter of 
policy, that the U.S. Amcd Forces should adhee to Ae standaids of cooduct in those treaties 
with respect to the ticatmeiu of prisoners, 

WV6«Meve it ia« nsefid to structure (he analysis of these quotiooj by focusing on the 
War Climes Act. 18 V£.C. § 2441 (Suj^. ID 1997) ('WCA-). The WCA directly incoipoir«cs 
several piovisiosa of imemalional ueatics goveroiog the laws of «w into the fedeiail ciimiDal 
code. Part I of this Memorandum describes the WCA aai the most lelevant ft««ies that it 
ineoqwrales: the fom 1949 Geneva ConveutioBS, which generally rtpilate the tr 
combatants, such as prisooets of war ("POWs*), the injuitd aiid skk, and civilians.' 



Part n exaoiincs ^rtiether al Qaeda detainees cm cton the protectioos of these 
agreements. Al Qacda is meiely a violoit political movement or orgamzaiion and not a nation- 
state. As a re»klt. it is ineligible to be a si^aiory to any treaty. Because of the novel nature of 



' Tbe JwB GoBva O«w«olioai fcr (he ?n>Bc6m of Vittiiiu of War. dox) MJfWt IX 1949. wtie «tifi«rf by die 
Iteted ^im on 1% 14, mi. Tliet art t^ CuBventioo for 4e Mmiimlxm of the Co«Km>n of tic Wowxled 
aad SidE in Amed Ferea ki *« FkM, 6 VS.X, 3115 ("Geoevt Cairaakm r^ (be Convasioa Sot *e 
As^tiaiatiiiBof Ihe Cooditkn of Woraded, Skkud Sh^miK^cdMadiczi of Anani Forces u Su. 6i;.S.T. 3219 
fOtawvi CoBwatioa IT); ttie Ccovtaliw Rtladw » die TtaUioi of PiiioKn of War, 6 U.&T. 3517 CGeiiBvi 
COavosScn HT); ai tte Cmvwtiao Relative Is die ?ttila&m of ayiliin Pcnom in Tiaoe of Wn, S UjS.T. 3917 
rC«rD.v«Coo»=aioBSV^. 
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ttiiE conflict, tnoreovcT, we do not believe ihat aJ Qacda would be included id mm-intemaiitma] 
I fonns of anned conflict » wliidi some provisitms of the Graeva Conveimoins might ^>ply. 
TlKitfote, ndlher the Geneva Convcastkuxs nor ^ WCA ixguJale tbe deicntiEiin of ■! Q««cla 
^iscmeti captuml duriog the AfgitKoistaD cooQicL 

jftKt m discusses wheUier ibe same tietty provisions, as incoipomcd tSirough the WCA, 
apply to Ihe tmajmoit of captuted monbere of Ihc T»ib»n militii. We believe tha the Geneva 
CoaveiieoiB do not ipply ftxr «ve»al leasous. First, the Taliban was not a goveinaiait and 
Afl^unjstso WW not - even prior to *c bcgimiisg of ttie present coofliet - s fimctioiiing Stale 
durine ihe period in *lucli they engigod in hostilities against tlw Unitnl States and its allies. 
AfgliaaiMaii's smus as a failed state is ^omul alone w find that njonbcts of tbe Taliban militia 
are not entitled to eaemy POW stanii under the Geneva Cooventioos. FmOus. il is clear that the 
'*'*'*^"l!'¥ J^ '=™!!^.^«"?L^'l!?pty to suspend Our treaties wiA Af^anistm pending tbe 
lestoraiiOT of'a legitimate gevenimeol ci^raelillwTcnmiBg'JayBSSai^'fia^'obhgaboos. 
SocoiK^ it appears from lie public evidence that the TahT»n militia may have been so 
iaiertwiaed with al Qssda as In be fiinrtioiiany indistinguishable (mm iL To tbe extent flat Qie?-. 
Taliban militia was more ^da to a aoii'govenBDeiiial organizaiioa dial used military fiwcc lo 
purme its religious and politital ideology than a fimctiooing govennnent, its members would be 
on the same legal footing as at Qaeda. 

In Pan IV, we address the question whether any cusiMnary iotcrostional law of anned 
coiiftict mighl apply to the al Qaeda or Taliban militia members detained duriag ihc course of die 
Afghanistaii coaflict. We conchide Ihtf customaiy inten^onal law, whatever its source and 
OKitcn!, docs not bSnd the Presicient, or restrict the actjons of the United Stales military, because 
it does not constioite federal law recognized uniter the Si^Mtanacy Omosc of the Cotititution. 
The Presidcxit, hffwevcr, has ftm conttitutioiial aiuhority as Coatrasida in Chief lo int ojw ia snd 
apply the cttstomary or common laws of war in such a way (hat they would extend to the conduct 
of members of both al Qscda and the Taliban, and also to the conduct of the U.S. Armed Forces 
towards members of those groups takco as prisoners is Afghanistan. 

/ BacJB'W^ and Ova^iw of the WarCrimrt A amd the Gmeva ConvmHons 

It is our undcntsD^g that your Department is consideiiDg two basic plsis regarding tbe 
treatment of members of al Qaeda and flie TahTjaa nulida detained dtaing flic Afghanistan 
eonflicL First, (he Deftaisc Dtpartmeni iDtendj to make avaiUhle a facihty at (be U.S. Navy base 
at Guantanamo Bay, Cuba, for the long-tenn detaasca of these individttals, who have come 
und« OBT control either through c^ture by our mihtary or transfer fom our allies in 
Afghanistan. We have discussed in a separate memorandum the federal jmisdiclioii issues that 
mi^t arise comxraing Gaantiaamo Bay* Secood, your Departmoit is devclopiDg procedures 
to implcmaa the President's Military Order of November 13. 2001, T«*ach eaablishes military 



DepiRy AuisUDt ABmaey Gtaoal, u 

'^"^"* - -^ aJo(D«'2g,2«)l). 
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commisskms tot lbs trial of violations of the laws of we amnmned by oothVS. eitijajs? Tlie 
qiKStien hM arisen vbeiha: ihe Geneva Conventions, or other relcviot iatoiatioiiaJ treajiia or 
federal Uwi, regulate tfaesc proposed policies. 

We believe thai &m WCA provides a useful stating poiia far our uoMlyas of ihe 
•pplieaBoo of the Geoevs Cooveafioos to tbe trc«taeni of daaineis capojnaJ in the AfBhaniflan 
theater of operitioas, SoctiaB244l ofTiUe Igtendett cataia acsxp«imsbab!cas " 
Tie nalule's d^oitiDo of thai term incorporates, by refmaace, cctu' 
jBovisions rekdn« » the tows of war. including the Geneva Coovtntiom. 

_ S«cti2_2441 reads m faff as fo Uowt : 
Wwerimes 



teroa incorporates, by reference, ccnaia tncado or Ocaiy 



(•) Offense.-Whoever, wtafter inside or outside the United States, commits a 
war crime, in any of the circurnstaDces described in subsection (bX sbalt be 
fined iroder this title or imprisoned fcff life or any tom of yew^ or bofli. and if 
deaflj lesohs 10 lie vicdm. shall ato be siihjecj to the peaahy of death. 

0*3 Ciicum&tances.-The circitmstaD«s Kfcnrd to in sub^etioin (a) are thai the 
persoa committing such wm- crime or the victim of such wai oime is a 
manberof the Armed ForMSof ttie United States or a aational oflhe United 
Stales (as defined in section 101 bf the tomiBmioD and NationaUty Act). 

(c) Definition. -As used ia ass section the term ~war crinu:" naeans any conduct- 

( I) dcftaed as a grave brradi in any of she international coovailirais signed it 
Geneva 12 August I M9, or any pnMocol to such ccmveniion to which the United 

Stales is* party; -^ 

C2> prohjy tid by Article 23, 25. 27, or 22 of the Atawx to the Hague 
Conveadon IV. Respecting lie Laws »od Custoas of War on Land, si med 1 S 
October 1907; 



blioQ of oomofion Anicle 3 of the in 
conventions ligoed al Geneva, 12 August 1949. or any protocol to such 
c<»venlion to which the United States is a party and which dcaU with ocm 



'Stt gmavlfy MeDMaadum to AJbate R. Qtm^ia, GwaiKl lo lie Pmkkoi; from Tmkk F. ?iaSm. Dtpmy 
Aiftj&m Aaotwy GomJ, OffiM of Li^ CoBiiKl. Jl*. Itpiliiy ef A. Utt <tf MiHuay Ceiiimmt4Ma W 7>y 
Tanrua (Nov. 6, 2001 ). 

* Tbe rak ef leai^ i«,u«K tte Ok WCA bt lud to u ta auoTC tfait pf«poaiv« ddia>t>Bii bve ide^im 
offt«iaie»iarte»ett&adKi«mi!eooiiaBai. Set.c4.. OaiilUtv. W»tarfSw«. JMUi. J20, 131 (2000X b 
Bxnc cam a •lucli Oe appbcukn of > ttw, mcnpatucd by <hc WCA ii ondai, tbocTcw, the rale rf leoJty 
TOjaitM a* Ok Ha«p«auv» iMM be iraolwd IB ihc dcfaulatt'i t»v« 
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(4) of apEiam wbo, in relation to an anaed conflict and eonlijtiy to (ht 
provjsjoas of the Protocol od PtohibitioBS or Restrictioos on the Use of Mima 
Booby-Trips sad Otbff Devires » ameoded at Gtajcva m 3 May 195S (Pi«oiio! 
n as amtaled m 3 Mmy 1 ??«). wlra aa United Suucs is a patty to such Protocol 
wiUfclly kflk or causes serioos ii^my to civilians, 



Section 2441 lists four categories of war crimes. First, il crimiaalins "grave breaches" 
of ^e Geneva CoDveniions, **id» are defined by tety and will be disa««xl below. Second, it 
makes Jlegal condm proUbited by attiele 23, 25, 27 and 28 of the Anna to the Haeuc 
^°'^^H??iy!_'"w^ilH™2!li'2» vioMwu of what is known as "eommoD" Article 3 wfcch 
w m i*3iti«al provisioii cOTmon tolD-four of Ite GS^-CiSv«15SrToSiir!t'S5±35S~' 

BiuCt tmalUblCed hv certain nlhrr 1n». ^f w, ►«.,.,•.. ~_»- .l.- r,_.._j *...^, , .. . 



coMiijct jMhibitod by certain other laws of war treaties, once the Ooiied Slates joins them. A 
H0U3C Report aates that the ori^ral Icgjsbtioa "cauies out (he intemitional obUgations of fbe ■ 
United Stales undei the Geneva Conventions of ISM9 to provide criminal penalti^ for certain 
wir mn,«.- HR. Rep. No. 104-598 at 1 (1996). reprin,^ in 1 996 U.S.C.CA.N. 2166. 2166. 
fcach of those four oonvcnlions inchides a ckuse relatiiig to legislaiive icipleBBeflUlioin and to 
cnmioal punishAient. 



in cnacling section 2441, Congress alKj joBght to HI certain pcttaved gaps in the 
coveagc of fcdmU diminal |«w. Tte mnn ^m were thoti^ to be of two kinds', rabject matter 
jimsdietion and pemwl JBiiwaclioiL Fiist. Omgiess found that "[tjhcre an maior gaps io the 
^secLttabai^ of individtuilj iiadc. fcdnal aiminai law for wax mmw commttcd against 
^!^"^- .!!-f ^- ^'>' l^**-*** »* ^ reprinted in 1996 U.S.C.C.AJ4. at 2171. For exanmle. 
ye smiptc kiUing of a{n American] prisoner of W w« not covered by any edstiag Federal 
sutate. Id. ^ S. reprinttd in 1996 U.S.CC.A.N, at JI70.' Second. Confess fotmd that -[tjhe 
ability to court matial menibOT of our mmed services wbo eommit war crimes ends when they 
Jravc miliiitty service. fSeetion 2441J would allow for pnaeoaioo even after discharge " M. at 



Tbt (atBHoty NitUmJ Bodemfa: != ni«:t »y kjiitaioq oewwuy n pro^t .art 
». __> - - lwtonBBioe<i,»ByorflBgn«h«t»cb«oflhepn 

ido iIk obbgmn u mtiti fn |ic 




UHatdSumv. Aoof, 1J4 fM 1121. 113J 
«! iWOTd. Immam v. to«». Mi U.S. 571. SSe (l?53): mc oto HtOmSe Un^ iM v. f&o<titi^^ US. 
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7. r^n,edm 1996 U.S.C.C.A.N, *t 2172.' Congress conadatd it i«po««B .o filllhis gap, «« 

p««a«ed w™ld h»«e »v»ibbk «U lire procedural prelections of th« Aoericaa juiticc syncm. 
These M^ be ladojig if ft« Uaied Suto cxttaditol Ihe individuals to ihrir vkdim" tome 
TT*?, ?" P™*«=f °^" ■f'* Accoirfingly. Seaicm 2441 oimiiifllizej fonns of conduct in 
which a U.S. nahtwal or a monber of the Aimed Forees miy be eitber a victm. or * pcjpewdor. 

The Geneva Cojiveatiwis were approved by a diplomatic conference on Aiigust 12, 1 949 
md iCTum lie apieemenw to wMch more Stales lave become paitjcs tban wy otto coactmiiE 

,t ^7a *'r'"!-f °"T^ ' '^"'' "^'^ ** '^'"^^ •'^ *™«'«' and sick in aimed forces i^ 
«>= fi=MJ>»TOt>* J^broe fimtmrniof l^TTOunded^s^ and sMpwrecked in aimed 
forces It sea; ConventJon HI negulaws treatment of POWr. Coljvi^(mlv"^ddi«jes the" 
ti«ato«« of dtizeni. While the Hague Cotnreation IV establishes the rales of conduct agaiust 
theencmy.tbeGenfivaCoiivaaJonjiettbcniles/orthetRataiaiiofthevictimsofwar. ^"^ ; 

The Geneva CwtveatJont, like trealjei gpiei^lly, stracnire legal relaticwshjoj betwteo 
NaUM Slates, not between Nation Suics md private, subn^onal grou|H or organizions.' All 
ftwr Convrmtions diare the same Article 2, known as "ccjmnon Artide Z" It states: 

In addition to (he provisions which shall be JOTplnnenied in peacetJinc the " 

present Convention ^all a^ily to all cases of declared war or of any other armed 
wmllict which may ante *en«w. two or m(^e o/tJ>€ High Contracting Partiet 
even if the state of war is not nxosnized by one of tbctn. 

The CoDvenlioo shall also ^y to all eases of partial or total occtipation of the 
, temlojy of a High Contracting Pany. cvm if the said occupation ns 



AWknigB one of the Powers io ccoflict may not be a party to the jsesent 
Convertion, the Powen who are parties thereto shall remain bound. by it in &etr 
mutual relations. They shaM Airthennon: be bound by lie Convention in relation 
tothesaidPower.ifiiclaoer accepts and ^>plies the provisions thereof. 



S^»Tn^m^orUAtn«a. lite. v. FrnxHm *f«/ a„p.,ii6VS. 2*3, 2iJ fJ9W) C"A»styi» in ^c aBaeofa 
S!^ ZJlZ^r**"^- ^ *«'**»«>• Ck", to U.S. iSO, SSS (im) Ca tiaty » primuily > cosvact 
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As iwxwpomed by § 2441C.;X1). itc four Geneva Convcniioas sii«krjy defiiK "save 
weachtj. Geneva CoDvcB&m in on POWs definis » grave breach ^ 

wilfid idlliiig, tortwe OT bhccime tnsunwit. inciudin^ biologiMl aperimons, 
wilfaUy caaoa^ gpai suffering or soious iujiiry to body m hejJsh, «anpcllkg a 
pnsooer of war to stive in the forces of the bosdie Power, or wilMly dem^ne a 
prisoner of war (rf Ac rights of to md regular liiil piwmbcd kttis OiaveoSi. 

Gae^^ Oonvaition HI, ait. 130. Ai aeotionod before, the Gtacva Coavmiions require the 
Mjgh Coatnctmg Paiftes to enact paal kgislalion to punish anyww who qonunits or orden a 

gveta-eMr&e. e^./frmnz?:Tgt!Kraai-^taepityTas^eotEpg^ 

hnag to jusuee (cither befim its courts or by delivering a suspecl w aaother St2to party) aDvone 
wJw c<«mut5 a grave breach. No Slate party is penaitted to absolve itself or aoy other nati^ of " 
lumlity for committing a grave breach. 

Thus, the WCAdmsiiotcimuiialize all broAes of the Geneva CoovCTdons. Failure to 
follow some of Ihe regulai«ms re^rding the lre«niail of POW^ aich as diffinUtv ia mectum all 
of lie eondilioas set forth for POW camp eooditioos, doe, r»t constidUe a gmve taaSwithin 
to meaning of Gencwi Coavortioo m. at 130. Only by causing great suffering or serious 
bodily mjury to POWs, killing or tomiring them, depriving th«aa of aixcss to a &ir trial or 
torcing them to s«ve in the Anacd Form, could fie Unilcd Ssatra actually cotmnit a Brave 
breach. Similarly, uoinlentioiua, isolated collateal. damage qn dviUan targets would iiot 
consbtato a grave breach wilhin the meaning of Geneva Convcattoii IV. art. 147 Aitidc 147 
rajuues that for a ^v« breach to have occwred, dcsttuctioD of pnnwty must have been done 
wantonly and without military justjficaiion, wMIe the IdlKng or injuiy of civilians mm have 
been wilful." 



~ U. Common Article toflhe Ctifeva Conveniiim, 

Section 2441(cK3) also defines « a -swr crime conduct that "constitutes a violation of 
cmmrom Aflide 3" of ite Geneva ConvmtioB. Article 3 is a imiqus provisi<m that govenis the 
TOBdua of agn«ones to the CMvcciions in a particular fciad of conflict that is iwr <ae betweiii 
High CoDttacnng Parties to the Cooventiqas. Thus, common Article 3 may require the United 
Slates, as a High Con&acting Party, to follow certain rules even if other puties to the conflict are 
nol irames to the Conventions. On the other ImA Article 3 r«{uires state parties to follow only 
cmam mmmiimj standards of Deatmou wwaid prisoners. cinliaBs. or the sicK and wounded, 
rtlher than the Coavcmionf as a whole. 

Common Article 3 wads in reievaoi part as follows: 

In the case of armed conflict not of an iffliHnstional chaiBctcT occurring in the 
tcmiory of one of B»e High Contracdcg Parties, each Party to the eoafikt shall be 
bound to apply, as a miniiDum, ibe foUowmig provisions: 



e 1:05-cv-01555-UNA Document 15-8 Filed 1 1/11/2005 Page 8 of 1 



fiwccs who ba-re laid down fliiar am and lk>« plswd hon decomiHUhy 
sdcnesa, wouoda. detention, or ttyotb» caase, siall in aU oi 
ticalod htmuocly, witboul any idvenc diainetion fo 
or aith, sot, birth crwealtii, or my other similar crileri*. 

^ Tottusciid,thefoDowH|g«BareaaddiiUrcinaiDprohil«t«lai«nyCBBeuid 
m any pbuse wbaisoew with roped to the iboye-mauitmed ponaa: 



'p3>ttJdngoftostages; 

(c) ouaages upon pcMoal digmty,:iii partieulH humiliating and degpuling 

(d> the p»saiigofsnst«M» and tire curyiiig out of eaiccutions without jwcwous 
judgment proODunced by a regularly ooiistituiel court, aOoiding aU the hidjcial 
gtiaiffljtees »4uch are nxopjizod ts todispensablc by civilized peoples. 

(2) The wounded aid jick ^all be collected aod cared for. ... 



Coounon artiele 3 am^msam common Artiele 2. Article 2 smites lo cues of declared 
^ol.!^^f **J?''^r*"°°*'*'^'^^-""'^=« **° or moreof Uie High Comracsine 
l^'^J^^ T' ** *T " "^^ '^Soaai by one of them." Common Article 3. however 
covers "itmed conflict oM of im mtematiooal character" - a war that do<3 ijoi mvolve crow- 
bwder attacks - Hat occurs within thi tenilory of <»e of the High Contracting Parties. Thens is 
st)bstat,al reason io think ftM this iBnguage icfcis spcci5«Uy to a condition of dvil war or a 
laiEe-seale armed conOict bctweeo a State and an aimed movenient within its own tnritoay. 

To begin iwth. Aitick 3'3 tort atroBgly supports ibe imaprejadon that it applies to krge- 
s^eonfUcU l^twecn a SWe airf an insurgent g^. First, (he hng^ at (he ^ of ArtcSe 3 
^nmes thai [tlhe spphcMion of Ua pnxediag piwisioiis shaJJ not affca the legal status of the 
rjOTicstotheconflicL" This piwiaon wis designed to ensui« thai a Party that obseived Article 
3 dun^ a ovj w» w««jld not U wukistood to hflv,; paiMed the ••i*eosniti«i of t^ 
tJ^i!T^ f"^' , ^"«^,Kal3hovcn. Conjcraini, or, ,U Wogins t^Wor 59 (1987). Second, 
>^de 3 « m terns Umited to "am^d conflict . . . occurring i» the ierriloo> ofonc ofthtHM, 
Contraamg Parties" (emphasis Mted). . Tliii limitalion makes perfect sense if the Article 



I,. UMtendte, TU G«o« Cp„yrmliem ofmt. U Brit YB. Ira'l 1^ 2 W, 29»-» {1M9). 



e 1:05-cv-01555-UNA Document 15-8 Filed 1 1/11/2005 Page 9 of 1 



tppUcs to civa wais. which ae fought primarily or solely withifl the tenitoty of a sin^ stale.'"' 
The limitotian nutaa Bttle sense, however, as qjplied lo a conflict bctweoi • Stale and a 
tiansnatjonal tororiat gFom, whitdi may opciatt! fcjm diffcncnt terntmial basts, souse of which 
mjgbl be located in Stales tet me parae lo ihe Conventions and sraae of which migla oot be. lo 
sueh a case. Ihe CoDvantiems would apply lo * single anned conilkt in some scenes of actioo but 
not in otben - which seaas isocpticshic, 

This intopretau'on is supported by conmiraiiaiora. One well-known commentary states 
fear "^ Don-inicisstiQtial ansed conflict is distinct from an intemationa] anced conflioi because 
of the legal staitis of the enlitie opposing each other the panics to the ccwfliet are not sovereign 
States, but the fovermnenl of a single Stale in conflict with one oriD!»e anned faetions within its 

temtory."" A legal scholar writiiig in the same year in which the Coavejuions woe prcp>ared 
*'***^. ^.^ coBfK«a^d£l_of^^toationa[diaracter ocCTjm temtwy of one of the 
High Coottacting Patties . . 'must ammiry mean a cmrvwf?"' -—— ■ 

i^jialysis of the background to the adoption of the Geneva Conventions in 1W9 coa£inis-' 
oiir undemanding of common Arfclc 3. It ippears that the drafleis of the Conventions had b 
mind only the two forms ofaniBd confiict that were leganled as manas of general miemational 
ccnieeni at the time: aimed conflict between Nanoa States (suhject to Article 2), and large-scale 
civil wax within a KatioD State {nibjea to Article 3). .To understand the context in which the .„ 
Geneva Conventions were dixfted, it will be hclpM to identify three distinct phases in tin " 
development of the laws of war. 

First, the traditional law of viai was based oa » slaii dichotomy between "beUigerency" 
and "insuigency.'' The category of "belligerency" appKed lo armed confliMs between sovcTOgi 
States (tates &m was weognilimi of btdligctrocy io a civil war). wUlc the category of 
"iasitrEency" applic*) to armed violence bnaddag out within the temtwy of a sovctcign State." 
Cbrrcspondin^y, interaational Jaw tinited the two classes of ciMiflia in diSenat ways, Inler- 
eute wan were neg^ilatcd by a bodyjof international legal rules p>v«ming both the oooduci" of 
hostilities and the ptolectioii of noMawnbatanla. By conirasi, iere were vay few international 
rules governing civil unrest, fiw Slates ptefcned to reganl iniema] strife as lebelhoornuiiDy and 
Heason coming within the ptnview of nalioiial mminjil law, which precluded any possible 
intrusi<Ki by other Slates." This was a "dearly sovacignly-oricmcd" phase of ir"-"-*'"""' 



" Omnientiiy oa ttie AddMcBil Pfelowij of t June l»T3 totbe Gasev»OHiwn«im> ofll Aims 1«9. »t 1 433? 

" Ouaoo^, ii,«. St 10, ^ 30)1 

See Joteph a Bwk, A, 7*« Ktapiitid i^Cubm B^Ugaency. 9 H«v. I- Rev, 40«. 404 B.I (096). 

S€t Tit Prnicaaer v. Otufe Tadie (Jurutlientii c^tht Trtlmmil}. (Appulj CSwsfao' ofdic tnuaiwtiaiKl Crisaul 
Tnimul far <]» Foaoa Ya|otl»vi» l»S) (t)» im% IDS LUl. 4SJ, S0«.04 (E. IttaavUia mi CJ. 
GiwnwBost nfc., 19*7). 

■^ ri»t iOS; j« >li» Gcnld Irrii^ Drapa, Xtflictimt mtrwrnJ Armti Cen/liai 107 (1991) CBdan 1949, to 
"^ ■' ntoraStaie^lbelnraf 
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The second phase begun » early as the Spanish Civil Wji (1936-35) and enoulcd 
IJbrovgii the time of the diafiisg of the Goieva Conventiozis uoti] rdtf vely icceoUy, Dunns this 
peiod, Stite prictioe began (o apply cenain ecncnl priiKiples of humanitaTuii im beyond the 
caditioaa] field of Staic-to-Siate conflict to "those iniena] conflicts tim coji^tuted lu£c-scale 
civil wars."" In addition to the Spanish Civil Wat, events in 1947 duxtng the Civil War between 
tbe Commtmiscs and tla: Nationalist iceime to Quoa iljustixted this itcw tendctKy." Common 
Article 3, which was prepucd duiinf this secoiul phase, was appaiently addressed 10 anned 
confMcls akin id the Chioese and Spanish crvil wars. As one comamtalOT has described it. 
Article 3 was designed to learaia govenmKnti "in the handiing of armal violence directed 
against them fbrlhe express purpose of seccssioD or at securing a change in the govcmmait of a 
Slate," but even aAer Ibe «do|itioD of the Cmveotioca it remained '\mccitain whether (Article 3] 
applied to fUU-scale civil vm'" 



The third phase r^Jte&ems a mote wnnplcle bieak thanTiie socOTBTwiffiTSe'niiijtionii' " 
"Siaie-sovcTcignty-oriaited approach" of intcraaJiooal law. This approach gives central place to 
iodividiia] hxunan ri^ls. As a coasequeoce, it blurs the distinc&at between intRoaidocal and ' 
intcmal armed conHics, and evei that between civil wars and other forms Of inlenial armed 
conflict This approach is well iBustrated by the ICrVs decision in Tadic, wluch ^jpeais to take 
the view that conuntMi Article 3 applies to non-intcmiiticnal armed confltclx olatty description, 
and is not limited to civil wars between a Slate and an iasuigcct groi^. In this eooceptkrn, ,„^ 
common Article 3 is not jtm a con^lement to omunon Article 2: latfaer, it is a cstch-all that 
establishes standards for any ai^ Mi armed conflicts not included in common Article 2. '* 



" Jodtc, 105 IXJL II 507. Indeed, Ox evt^ of die Spiaiji Qvil W«r, in which "both ibc republioo OOTDtnani! 

{of ^na) ml HoHt Sata nhxA to naignat. the fNiCKnalisJ asescBH u beUigerei' ' " ' "~ "^ 

icflceted ia omnoo Arede 3'i ttiatnte to "flie hB"l ituvu of the Putxs a the conflict' 
"Steid. aim. 

"Stt'OtipcjiJt^ltctienioii 




ofUK dediioD of Ibe IswaffiioDal Cewt of Juniu (Ibe'^cr} ia Kcangua v. {MiudStt^ - «U^ it s^ouid bt 

Bade clear, the Umiod Sttira irfiisoit «n wtlcwtikisi by 'wShdra»ij>j boia the conpiilioiy jmisdielioB of liae tCJ: 




In mi Atsmst Mcvagm (Naaregua ». VnimSSmm), ^lsaam&>Bii Court of 
.hmicc 198«), 76 IXJC 1, 44S. 1 2IS (E. LamapKhS tod CJ. Cnammd nlL, 19tS}(ai«diuii added). TtKlCTi 

I»>E™Eeiip(ob«blybenre»ii«D»gg««tlul*ll'"»med eaafUco'' ux cHiit iatiti^aaiv' ''"' "' 

thitiflheyireiii>tt-iiaiTMl>M»il,llKy«regoveniribya>tiiini>aArticlc3. Efthiliilheoo 
quoted lugnags. knvevet. it ^xmU be mU ibat tlte loolt wu nxKly fWei U : 
•unni either of the pncuc hogMp of Aitick J or afdx teckfrsund to its adojitiea. 
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Ncndhiele^ despite tfai$ it/can Qcnd, we iMok fhat yucb an ialttpitasioa of common 
Artide 3 fails to take into account, oot only the IsEtgMge of ijic pnmsiotii, but alio its iustorieal 
context Pint, is we tuve described abmt^ such trouiiiig is inconsisteat with tbe text of Article 
3 itself, whtcb applies only to "ansed coafUct not of an LotsmatioDal character occuin«g in Use 
teiriloiy of odc of the High Omtactiiig Fames." in conjunction with commao Aiticle 2, the text 
of Article 3 simply does mm naA iolemitioaa! coaQicts where one of the paitiK is nan a Nation 
State. If we were to read the Geneva ConvcmiaQt ^ applying to all Itnms of anned conflict, we 
would expect the High Contraetiag Parties to have used brofider laagoage, which tbey easily 
could have doae. To isierpret comnioo Article 3 by expanding its scope well beyond the 
incamag home by Ac text is effectively to amend the Geneva ConventiDDS without the approve 
of the Stale Parties to (he agrceiDenls. 



Second, as we !»vc discussed. Article 3 was prepared during ■ period in which the 
traditimali.Stau-ceiiteivd view of inlematioail law was stiU dominant and was only just 
beginnii^ to give way to a human-rigbts-hascd approach. Giving due wraf^t to the State ' 
practice anddocttimtl under&iandiag of the time, it seems la us overwhehninely likely thai an 
amed confHcl between a Nation Stale sikI a tntnaiarioaal lannist oijianizaiioii, or betwran a 
Haii<Hi Stale and a jailed State harboriDg and stq^xxtiDs * trsusnalioul tcrrarist organizalioo, 
could oot have been wiibus the eonteBplaiion of tic dr«8crs of eominon Aititjls 3. These would i 
hsve been simply unforeseen and. thenfore, not provided for. bdecd, it seems to have been 
Uncertain even a decade after the ConvcBtions were signed whether commoa Article 3 ^>pUed to 
armed conflicts that were neither inlcmalional io dtaracier nor civil wars but aoti-coloniaUst 
wars of independence such as those in Alecria and Kenya. See Gerald Irviog Driver, TheKed 
Crosj ConveniitM} IS (1957). Further, it is leUing Uial in order to address this unfonseen 
drctmuxance, the Slate Parties to (tie Geneva Convesnoos did sot attempt to distort the tams of 
common Article 3 to apply it to cases that did oot fit within its terms. Instead, they drafted two 
new protocols (ndlher of which tte United Slates has ratified) to ad^t the Conventions to the 
condition& of eootanporary hosfililies.'* Aceor&gly, common Article 3 is best imd««tood wrt 
to apply to such armod conflicts, 

Thinl, it apjicais that in enactijig the WCA, Congress did ixsi understand the scope of 
Article 3 to extend beyond civil wars to all other types of internal aimed cmflicL As discussed 
in our rrvicw of the kgistaive history, when extendKag ihe WCA to cover violations of comnjon 
Article 3, the House apparently mideistood thai it was codifying treaty provisioxis that "forbid 
atrocities occurring in both dvii wars and wars between nitons."^' If Congress had embraced a 
much broader view of comawn Aitide 3, and hence of 16 U.S.C § 2441, we would cscpect both 



lEkpKd. Ttui Okiv ia i o^anzocul n- 




(xocn CcDvcadoos of U Aofust )W», la 

QmBieaC?mleaanx3vmS. !9T7, 1123 U>r.T.S. 610. 

" l4JCooe.il«,H5»SS-66(4aycd;u]y28, I9ST5(Knwk.of Rip. Jeoldm). 



